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DETAILED ACTION 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 23-25 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. Claim 23 claims a "computer program product 
comprising a computer usable medium", wherein the specification defines the computer 
medium to include signals (page 10, paragraph 0147). Signals are a form of energy 
and therefore are not included under the forms of invention. Claims 24 and 25 are , 
defined as computer program products, which are best defined in the specification 
(page 10, paragraph 0148) as computer programs, which are non-statutory. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or In public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 2, 10, 12. and 13 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Cramer (6,920,579). 
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As per claim 1 , Cramer teaches: 

An application monitoring and disaster recovery management system, 
comprising: 

a primary computing environment, including a primary server executing an 
application; (Cramer figure 1, Filer A) 

a secondary computing environment, including a secondary server capable of 
executing said application; (Cramer figure 1, Filer B) 

a management server, executing a monitoring and management server module, 
that is in communications with said primary server and said secondary server; (Cramer 
figure 1, element 400) 

a graphical user interface, in communications with said monitoring and 
management server module, (Cramer column 5, lines 25"28) capable of allowing a user 
to a perform a failure switch-over from said primary computing environment to said 
secondary computing environment for said application in a single action; (Cramer 
column 5, lines 15-19) 

whereby said system allows for disaster recovery and fault tolerance, and limits 
computing down-time experienced by end-users of said primary computing 
environment. (Cramer column 2, lines 59-64; column 4, lines 24-26) (112) 

As per claim 2, Cramer teaches: 

Z The system of claim 1 , further comprising: a first plurality of intelligent 
agents distributed within said primary computing environment, wherein each of said first 
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plurality of intelligent agents monitors a metric related to said application executing on 
said primary server. (Cramer column 5, lines 29-32; the monitor for the server checks a 
number of software and hardware elements for failure.) 

As per claim 10, Cramer teaches: 

The system of claim 1, wherein said graphical user interface is further capable of 
allowing a user to perform a switch-back from said secondary computing environment to 
said primary computing environment for said application in a single action. (Cramer 
figure 4, element 402; the user has one step for initiating the switch-back operation) 

As per claim 12, Cramer teaches: 

The system of claim 1 , wherein said primary computing environment and said 
secondary computing environment are geographically dispersed. (Crahrier column 4, 
lines 51-58; remote access could be from any amount of geographic locations.) 

As per claim 13, Cramer teaches: 

The system of claim 1, wherein said primary and secondary computing 
environments, said management server and said graphical user interface are 
interconnected over at least a portion of the global, public Internet. (Cramer column 4, 
lines 51-58; remote access over a network is at least a portion of the public Internet.) 



Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 3, 4, 14-16. 18, 20, 23, and 24 are rejected under 35 U.S.C. 103(a) as 

being unpatentable over Cramer (6.920,579) in view of Cowan (6.1 15,743). 

As per claim 3, Cramer teaches: 

The system of claim 2, wherein each of said first plurality of intelligent agents are 
in communications with said monitoring and management server module, (Cramer 
column 5, lines 29-32; the monitor for the server checks a number of software and 
hardware elements for failure.) 

Cramer fails to explicitly disclose that the graphical user interface is capable of 
displaying the metric corresponding to each of said first plurality of intelligent agents. 

In column 2, lines 59-65; Cowan clearly discloses a system wherein the GUI 
displays information from the monitoring and control of the servers on the network. It 
would have been obvious to a person of ordinary skill in the art at the time of invention 
to modify Cramer to include the capability of the GUI to display the server information as 
taught by Cowan, in order to keep the user better informed of the status of the servers. 
It would have been obvious because both Cowan and Cramer use GUI for server 
monitoring, Cramer just does not specifically mention displaying the status information 
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that is retrieved. Cowan also teaches that the above process is better suited for 
management and monitoring of network devices. (Cowan column 1 , line 66 - column 2, 
line 10) 

As per claim 4: 

The system of claim 3, further comprising: a second plurality of intelligent agents 
distributed within said secondary computing environment, wherein: 

each of said second plurality of intelligent agents monitors a metric related to a 
subsystem within said secondary computing environment; (Cramer column 5, lines 29- 
32; the monitor for the server checks a number of software and hardware elements for 
failure.) 

each of said second plurality of intelligent agents are in communications with said 
monitoring and management server module; (Cramer column 5, lines 29-32; the 
monitor for the server checks a number of software and hardware elements for failure.) 
said graphical user interface is capable of displaying the metric corresponding to each 
of said second plurality of intelligent agents. (Cowan column 2, lines 59-65) 

As per claim 14, Cramer teaches: 

A method for providing a user with an application monitoring and disaster 
recovery management tool, comprising the steps of: 

deploying a first plurality of intelligent agents within a primary computing 
environment, said primary computing environment including a primary server executing 
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an application. (Cramer column 4, lines 41-44) and wherein each of said first plurality of 
intelligent agents monitors a metric related to said application; (Cramer column 5, lines 
29-32; the monitor for the server checks a number of software and hardware elements 
for failure.) 

monitoring, by a monitoring and management server module executing on a 
management server, a plurality of states, each of said plurality of states being rendered 
by one of said first plurality of intelligent agents; (Cramer column 5, lines 29-32; the 
monitor for the server checks a number of software and hardware elements for failure.) 

performing a failure switch-over from said primary computing environment to a 
secondary computing environment having a secondary server capable of executing said 
application (Cramer column 4, lines 24-26) in response to a first input received from the 
user via said graphical interface; (Cramer column 5, lines 15-19) 

whereby said method allows for disaster recovery and fault tolerance, and limits 
computing down-time experienced by end users of said primary computing 
environment. (Cramer column 2, lines 59-64; column 4. lines 24-26) 

Cramer fails to explicitly disclose that the graphical user interface is capable of 
displaying the metric corresponding to each of said first plurality of intelligent agents. 

In column 2, lines 59-65; Cowan clearly discloses a system wherein the GUI 
displays information from the monitoring and control of the servers on the network. It 
would have been obvious to a person of ordinary skill in the art at the time of invention 
to modify Cramer to include the capability of the GUI to display the server infomnation as 
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taught by Cowan, in order to keep the user better informed of the status of the servers. 
This would have been obvious because both Cowan and Cramer use GUI for server 
monitoring, Cramer just does not specifically mention displaying the status information 
that is retrieved. Cowan also teaches that the above process is better suited for 
management and monitoring of network devices. (Cowan column 1, line 66 - column 2, 
line 10) 

As per claim 15: 

The method of claim 14. wherein said application is an electronic mail 
application, (Cowan column 8, lines 15-19) and said failure switch-over comprises the 
step of temporarily changing the hostname of said secondary server to the hostname of 
said primary server. (Cramer column 5, lines 38-45) 

As per claim 16, Cramer teaches: 

The method of claim 14, wherein said primary computing environment and said 
secondary computing environment are geographically dispersed. (Cramer column 4, 
lines 51-58; remote access could be from any amount of geographic locations.) 

As per claim 18,' Cramer teaches: 

The method of claim 14, further comprising the step of: 
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performing a switch-back from said secondary computing environment to said 
primary computing environment (Cramer column 4, lines 47-50) in response to a second 
input received from the user via said graphical interface. (Cramer column 5, lines 25-28) 

As per claim 20: 

The method of claim 14, further comprising the steps of: 

deploying a second plurality of intelligent agents within said secondary computing 
environment, wherein each of said second plurality of intelligent agents monitors a 
metric related to a subsystem within said secondary computing environment; (Cramer 
column 5, lines 29-32) 

monitoring, by said monitoring and management server module, a second 
plurality of states, each of said second plurality of states being rendered by one of said 
second plurality of intelligent agents; (Cramer column 5, lines 29-32; numerous 
software and hardware states are monitored by the failover monitors.) 

displaying to the user, via said graphical user interface, said second plurality of 
states. (Cowan column 2, lines 59-65) 

As per claims 23 and 24: 

Claims 23 and 24 respectively are computer program product claim 
corresponding to the method claims 14 and 15. Therefore, claims 23 and 24 are 
rejected for the same rationale set forth in claims 14 and 15. 
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Claims 5, 6, and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Cramer (6.920.579) in view of Zetts (6.378,129). 

As per claim 5, Cramer teaches: 

The system of claim 1 , further comprising: 

a primary data repository located within said primary computing environment and 
accessible by said primary server; (Cramer figure 1, element 160; Disk Shelf A) 

a secondary data repository located within said secondary computing 
environment and accessible by said secondary server; (Cramer figure 1 , element 160; 
Disk Shelf B) 

Cramer does not explicitly disclose a system with means for synchronizing data 
stored in said primary data repository and said secondary data repository In real time as 
new data are written to said primary data repository as said application executes. 

In column 3. lines 15-26; Zetts clearly discloses a system which two servers are 
synchronized and are configured as a primary server and a stand-by secondary server, 
which takes over in the event of a failure to the primary server. It would have been 
obvious to a person of ordinary skill in the art at the time of invention to modify Cramer 
to include a synchronous connection when having a stand-in backup server as taught 
by Zetts in order to increase data reliability. This would have been obvious because 
Zetts teaches that the above process is better suited for maintaining data reliability and 
accuracy in a server environment. (Zetts column 3, lines 4-9) 
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As per claim 6: 

Tlie system of claim 5, wherein said means for synchronizing data comprises a 
communications link from said primary server to said secondary server. (Cramer column 
5. lines 15-22) 

As per claim 8: 

The system of claim 5, further comprising: 
a plurality of intelligent agents distributed within said primary computing environment, 
wherein each of said plurality of intelligent agents monitors a metric related to said 
primary data repository. (Cramer column 5, lines 29-32) 

Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Cramer 
(6,920,579) in view of Zetts (6,378,129) in further view of Midgely ( 6 7 1 1 0,74 3). 

As per claim 7: 

Cramer and Zetts do not explicitly disclose a plurality of archival data stores, 
each accessible by said secondary data repository, wherein each of said plurality of 
archival data stores is capable of storing a different point-in-time level snapshot of data 
stored in said secondary data repository. 

In column 1, lines 59-67; Midgely clearly discloses a system that records snaps 
shots in order to back up data. It would have been obvious to a person of ordinary skill 
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in the art at the time of invention to modify Cramer and Zetts to include the snap shot 
copy system as.taught by Midgely in order to increase data availability and 
recoverability. This would be obvious because Midgely teaches that the above system 
is better suited for backing up data. (Midgely column 2, lines 11-18) 

Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Cramer 
(6,920.579) in view of Zetts (6,378.129) in further view of Cowan (6.1 15.743). 

As per claim 9: 

The system of claim 8, wherein each of said plurality of intelligent agents are in 
communications with said monitoring and management server module; (Cramer 
column 5, lines 29-32) 

Cramer does not explicitly disclose that the graphical user interface is capable of 
displaying the metric corresponding to each of said plurality of intelligent agents. 

In column 2, lines 59-65; Cowan clearly discloses a system wherein the GUI 
displays information from the monitoring and control of the servers on the network. It 
would have been obvious to a person of ordinary skill in the art at the time of invention 
to modify Cramer to include the capability of the GUI to display the server information as 
taught by Cowan, in order to keep the user better informed of the status of the servers. 
This would have been obvious because both Cowan and Cramer use GUI for server 
monitoring, Cramer just does not specifically mention displaying the status infomiation 
that is retrieved. Cowan also teaches that the above process is better suited for 
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management and monitoring of networl^ devices. (Cowan column 1 , line 66 - column 2, 
line 10) 

Claim 21 is rejected under 35 U.S.C. 103(a) as being unpatentable over Cramer 
(6.920,579) in view of Cowan (6,1 15,743) in further view of Zetts (6.378,129). 

As per claim 21: 

Cramer and Cowan do not explicitly disclose a system which synchronizes data 
stored in a primary data repository accessible to said primary server within said primary 
computing environment and a secondary data repository accessible to said secondary 
server within said secondary computing environment in real time as new data are 
written to said primary data repository as said application executes. 

In column 3, lines 15-26; Zetts clearly discloses a system which two servers are 
synchronized and are configured as a primary server and a stand-by secondary server, 
which takes over in the event of a failure to the primary server. It would have been 
obvious to a person of ordinary skill in the art at the time of invention to modify Cramer 
and Cowan to include a synchronous connection when having a stand-in backup server 
as taught by Zetts in order to increase data reliability. This would have been obvious 
because Zetts teaches that the above process is better suited for maintaining data 
reliability and accuracy in a server environment. (Zetts column 3, lines 4-9) 
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Claim 22 is rejected under 35 U.S.C. 103(a) as being unpatentable over Cramer 
(6,920,579) in view of Cowan (6,1 15,743) in further view of Midgely 4 6 , 115,743 ). 

As per claim 22: 

Cramer and Cowan do not explicitly disclose a system for archiving data from 
said secondary data repository to one of a plurality of archival data stores in response to 
a second input received from the user via said graphical interface, wherein each of said 
plurality of archival data stores contains a different point-in-time level snapshot of data 
stored in said secondary data repository. 

In column 1, lines 59-67; Midgely clearly discloses a system that records snaps 
shots in order to back up data. It would have been obvious to a person of ordinary skill 
in the art at the time of invention to modify Cramer and Zetts to include the snap shot 
copy system as taught by Midgely in order to increase data availability and 
recoverability. This would be obvious because Midgely teaches that the above system 
is better suited for backing up data. (Midgely column 2, lines 11-18) 

Claim 25 is rejected under 35 U.S.C. 103(a) as being unpatentable over Cramer 
(6,920,579) in view of Cowan (6,1 15,743) in further view of Sekizawa (2002/0138612). 

As per claim 25: 

Cramer and Cowan fail to explicitly disclose means for causing the computer to 
query said application once every pre-determined time period in order for each said 
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plurality of intelligent agents to monitor said corresponding metric related to said 
application. 

In pages24 and 25 paragraphs 0291 and 0293; Sekizawa clearly discloses a 
system for setting up pre-determined time intervals for network devices. It would have 
been obvious to a person of ordinary skill in the art at the time of invention to include the 
time interval system as taught by Sekizawa in order to create a superior network device 
monitoring system. This would have been obvious because Sekizawa teaches that this 
system is better suited for reduced cost monitoring and increases monitoring reliability, 
no matter how many devices are connected. (Sekizawa page 1 , paragraph 0010) 

Allowable Subject Matter 

Claim 11, 17, and 19 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian J. Assessor whose telephone number is (571) 
272-0825. The examiner can nonnally be reached on M-F 8:30-5:30. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Scott Badennan can be reached on (571)272-3644. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Infonnation regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infonnation for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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